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Litigation, Arbitration or Mediation?

The Myths about Arbitration

Arbitration clauses are becoming more common in contracts.  Here in Utah, arbitration made
the news a few years ago in connection with Intermountain Health Care’s attempts to force its patients
into signing arbitration clauses before seeing their doctor.  

Although the legislature has stepped in to prevent health care providers from forcing patients
to sign an agreement to arbitrate any dispute as a prerequisite to getting service, many doctors offices
and commercial enterprises still push arbitration as a preferred system for dispute resolution.

But is it?  Arbitration has advantages, but it also has hidden disadvantages that get little publicity.

First are the institutional disadvantages.  For example, generally speaking, you cannot appeal a
decision by an arbitrator. If you lose, you have no recourse. Simplified rules make it easier to present
evidence in arbitration, but they also make it easier for the other side. Arbitration typically lacks the
protections that the rule of evidence provide to litigants.

Moreover, arbitration decisions are not typically reported.  Although litigants in a commercially
sensitive dispute might desire the anonymity of arbitration, wholesale flight from the more public court
system carries long term dangers. Lawyers, judges and even arbitrators rely on previously decided court
cases to build the law and help them reach reasoned positions in dealing with the case before them.
Much of the law we rely on today developed over many years, as courts built on earlier decisions that
addressed a problem only partially.

As more cases go through arbitration, fewer cases will remain in the public system.  Arbitrators
will not have the benefit of a body of case law to help them understand the nuances of the opposing
claims, and the development of the legal system’s understanding of modern technology and problems
may stagnate.

In addition to these institutional problems with arbitration, it is important to recognize that
many of the proclaimed benefits of arbitration do not always exist.  Let’s look at a few of these.

Myth:  Arbitration is faster.  A typical court case can takes years to get through the system, while
arbitration can often be done within a year.  However, arbitration can bog down for the same reasons
litigation bogs down.  Unless both sides are committed to a speedy resolution, delays will occur and
arbitration can wind up taking as long as litigation.  And a key reason arbitration is cheaper is because
the loser has no right to appeal.  This is attractive to the winner, but can be very frustrating if you lose.
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Myth: Arbitration is cheaper.  Supporters of arbitration argue that it is far cheaper than litigation,
generally because of the limited discovery opportunities in arbitration.  However, you often need full
discovery, because the information you need to prove your case is controlled by the other side.  In
arbitration, you are relying on the other side to produce what it thinks you need.  

Moreover, discovery is only one component of cost.  If you want legal counsel, or need expert
testimony to prove your case, those costs will not decrease by choosing arbitration.  Finally, in
arbitration you must pay for the arbitrator or arbitrators.  In a complex case, there are often three
arbitrators, who do not come cheap. If you go to court, the resources of the judge and the court are
already paid for, after a nominal filing fee.

Arbitration clauses are typically enforced as they are written, so be sure to have all agreements
reviewed by counsel before you sign. Make sure you understand all the benefits and pitfalls of arbitration
before you agree to that as your only dispute resolution mechanism.

And the benefits of Mediation 

Mediation is a great alternative to both litigation and arbitration – if you plan ahead.  Unlike
arbitration, mediation is not binding, and does not preclude litigation or any other further methods
of resolving your dispute if you don’t like the outcome.  Mediation is a consensual process where the
two (or more) sides to a dispute meet both jointly and separately with a trained neutral mediator to
discuss their positions, their needs and wants and find a mutually satisfactory outcome.  

One of the real benefits to mediation over litigation or arbitration is that the mediator is not
limited to the all or nothing resolutions typically required of a judge or arbitrator. Instead, a good
mediator can help the parties find creative solutions that give each side something.  The result? 
Higher satisfaction levels, continuing business relationships, and much lower costs than either
litigation or arbitration, typically.

If you are thinking of mediation, keep in mind that there are many people who call
themselves mediators in this state. The courts keep a list of qualified, trained mediators. Make sure
you choose one of these people to mediate your dispute.
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