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What is Diligence and How Much is Due?

In the world of business and real estate, the rule of caveat emptor still lives:  buyer beware.  While
a Seller may not make fraudulent misrepresentations in the course of selling a business, piece of property
or other asset, it need not always disclose all known negative factors.  Instead, the law puts the burden
on the Buyer to conduct a thorough and diligent review by asking the right questions of the right people
to satisfy itself that it has learned the true nature of the property or business being purchased.

Due diligence is the shorthand name given to this review.  Many buyers of ongoing businesses skip
this important process, and instead choose to rely on the representations of the Seller, or a review done
by the lender.  

Such reliance can be costly. A good due diligence review takes a bit of time and costs a bit of
money, but it may uncover problems that would be much more expensive (or even impossible) to fix
after the fact. If a problem exists that a good due diligence review would have disclosed, courts will
generally find that the Buyer who failed to conduct the review must suffer any consequences. A good
due diligence review can uncover facts that cause the Buyer to back out of a deal completely, it can
assure the Buyer that the deal is a good one, or it can lead to a changes such as a reduced purchase price,
altered terms, or stronger indemnities.

I have conducted due diligence reviews of companies as large as AT&T and as small as a
company with only a handful of employees. I can assist Buyers with any due diligence needs, from
providing advice on what to ask and where to look, to actually doing reviews myself.  Like any other
protective measure, even thorough due diligence cannot guarantee the lack of uncovered problems or
the success of any business venture going forward, but it will certainly shrink the universe of potential
surprises down the road.  Please call the office if you have any questions about this service.


