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Assisting clients with Business, contract and real estate issues

To Employ or Not to Employ: Using Independent Contractors Legally

Employees are the backbone and the bane of employers everywhere. You
can't stay in business without them. As a small business owner, however, employees
are most likely your largest expense, not only in money but in time as well. It takes
time to interview and hire new employees. It takes time to prepare required
paperwork on employees – time reports, tax information, payroll, and so on.

Often, employers seek to avoid the hassles and expense of hiring employees
by calling workers "independent contractors" instead. Can you do this? Should you?
While tempting, it may not be possible legally to transfer your business's jobs from
an "employee" to an "independent contractor."

Employment laws have one overriding purpose – to protect employees.  The
laws favor the creation of an employee-employer relationship as a framework for
protections such as worker's comp insurance, unemployment insurance, and
overtime laws. 

If you are considering moving work from an employee to an independent
contractor, you should know that even temporary workers, or periodic workers may
be considered employees rather than independent contractors by the law. In fact,
just because the employer and the worker both desire "independent contractor"
status, doesn't make it so in the eyes of the law.

The IRS has a 20 point test to determine whether a worker is properly
classified as an independent contractor – and an agreement between the worker and
the employer is not among those 20 items. Instead, the analysis turns on these
three broad areas of inquiry:

< Does the Employer control the means and methods the person uses to get
the work done, as well as the outcome?

< Does the worker have a business license to perform this type of work, or
otherwise hold  him or her self out to others as able to do this type of
work?

< Do employees perform the same functions for the employer?

Misclassifying employees as independent can cost an employer many dollars,
so consider the risks and research your precise situation before deciding to "save"
by "firing" employees  and turning them into independent contractors.  Rather than
risk an enforcement action later, take the time now to determine how to classify
your workers properly. Give the office a call if you would like help making the proper
determination for your business.


