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Friends of Yamhill County v. Yamhill County  a.k.a. 
the Stoller Vineyards Restaurant Case

New uses approved include:

• tasting room

• commercial kitchen

• storage

• staff offices 

• authorizes 44 events including meal service

Commercial Activities in 
Conjunction with Farm Use
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ORS 215.283(2)(a)

Approved as a conditional use under the statutory 
provision to allow commercial activities in conjunction 
with a farm use.
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Farmland Protection

• Oregon’s protection history 

• EFU designed to preserve the limited amount of 
agricultural land to the maximum extent possible

• Agricultural policy in ORS 215.243 – prevent the 
expansion of urban development in rural areas 

• Goal 3 to preserve and maintain agricultural 
lands for farm use
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Craven v. Jackson County

The Oregon Supreme Court’s view of how far 
are wineries allowed to go with commercial 
enterprise.
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LUBA and Court of Appeals 
Side with Stoller

• Concluded the activity proposed is not the 
determining factor, rather the activity must 
enhance the local agricultural community’s 
farming enterprises

• Court agreed with LUBA that the county’s 
approval of 44 annual events and a commercial 
kitchen come “dangerously” close to allowing 
incidental and secondary activities to overtake 
the primary one
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Lessons Learned
ORS 215.283(2)(a) approvals will have to be 
challenged on a case-by-case basis with a focus on 
the conditions of approval.
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2011 Legislature Passes 
House Bill 3280 

Amends ORS 215.452(2)(a) to level the playing 
field for wineries and establish some hard limits for 
events and the kind of food services allowed.
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Senate Bill 841 - 2013 Legislature

• Update to 3280

– Makes it permanent

– Clarifies allowed uses 
• Wine tasting

• Wine clubs

• Winemaker luncheons/dinners

• Winery/vineyard tours

• Meetings/business activities

• Winery staff activities

• Open Houses
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SB 841 (continued)

– Market and sell other items, including food & 
beverages:

• Required by OLCC, or

• Served in conjunction with marketing activities

– As well as for agri-tourism activities

• Can’t act as a café or dining establishment

– Subject to 25% income limitation
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SB 841 (continued)

• Agri-tourism

– Outside the Willamette Valley
• 18 days of events (concerts, fairs, other 

commercial events that have nothing to do with 
wine-making)

• No permit process
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SB 841 (continued)
– In the Willamette Valley

• 1st six event days are subject to 5 year renewable 
license

– Not a land use decision

• Next 12 event days

– Also 5-year permit

– But is a land use decision

– All events reviewed for possible conditions on:

• Number of attendees, hours of operation, access & 
parking, traffic management, noise management, 
sanitation and solid waste

– Fee authorized, but only actual or average cost to 
process applications
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SB 841 (continued)

• A- Engrossed passed by Senate on April 25

• At time of writing, in House Land Use Committee

Image from Image from Oregon Wine Board
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Home Occupations

ORS 215.448(1) authorizes home occupations in 
all county zoning districts
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Green v. Douglas County 
(Green III)

LUBA No. 2012-092

•Applicants leased their 6 acre property for 
events like weddings, birthdays, bridal showers, 
etc.  

•County approved up to three events per week 
as a conditional use in 2010
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ORS 215.488(1)(c)
215.448 Home occupations; parking; where allowed; 
conditions. (1) The governing body of a county or its designate may 
allow, subject to the approval of the governing body or its designate, the 
establishment of a home occupation and the parking of vehicles in any 
zone. However, in an exclusive farm use zone, forest zone or a mixed farm 
and forest zone that allows residential uses, the following standards apply to 
the home occupation:

***

(c) It shall be operated substantially in:

(A) The dwelling; or

(B) Other buildings normally associated with uses permitted 
in the zone in which the property is located
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The home occupation shall be operated by a resident or 
employee of a resident of the property on which the 
business is located.

ORS 215.488(1)(a)
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ORS 215.488(1)(b)

ORS 215.488(1)(b) Requirement That Home Occupations 
in EFU Zones Must Employ on the Site no More Than Five 
Full-Time or Part-Time Persons
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LUBA’s Determination

All that is require is to count the number of 
persons employed on the site at any given 
time
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Outdoor Mass Gatherings 

Summary of Types of Gatherings
(Taken from Landsem Farms v. Marion County, 90 Or App 120, 78 P3d 103 

(2003))

1. Outdoor mass gatherings
(1) 3,000 or more people

(2) lasting between 24 and 120 hours

(3) occurring no more frequently than once every three 
months

(4) held in open spaces

Not subject to county land use regulations

Permit applications are not land use decisions subject to LUBA
review 
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Outdoor Mass Gatherings

2. Extended mass gatherings
(1) 3,000 or more people

(2) lasting more than 120 hours

(3) occurring no more frequently than once every three 
months

(4) held in open spaces

Subject to county land use regulations

Permit applications are land use decisions subject to LUBA
review
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Outdoor Mass Gatherings

3. Small gatherings

(1) attracting fewer than 3,000 persons

(2) lasting fewer than 120 hours

(3) occurring no more frequently than once every three 
months

Not subject to county land use regulations

Any county decisions are not land use decisions subject to 
LUBA review
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Outdoor Mass Gatherings

Additional Category 
(not addressed in Landsem Farms)

4. Other Gatherings 
– Don’t meet other definitions

• Not affected by outdoor mass gathering statute 

• Subject to land use rules

• County decisions are likely land use decisions 
subject to LUBA review
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Outdoor Mass Gathering 
Case Law Summary

Federal Court
1. Southern Oregon Barter Fair v. Jackson County, 372 

F3d 1128 (9th Cir 2004), cert denied 546 US 826 (2005), 
see also Southern Oregon Barter Fair v. Jackson County, 
401 F3d 1124 (9th Cir 2005) (denying petition for 
rehearing en banc with dissent)

Organizers of a “barter fair” sued County officials for delay in considering outdoor 
mass gathering (OMG) permit.  Barter fair won “as applied” challenge before jury, 
appellate case involved facial challenge to constitutionality of Jackson County 
ordinance regulating mass gatherings.  9th Circuit found that, since ordinance was 
content neutral, no deadline was required for consideration of OMG permit decision 
and the ordinance did not grant decision maker unbridled discretion in grating OMG
permits or setting fees.  Fairly limited challenge to constitutionality of OMG ordinance, 
no concern with statute.
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State Court 

2. 1000 Friends of Oregon v. Wasco County, 6 Or 
LUBA 117 (1982)

County granted OMG permit; petitioner sought 
review in LUBA for compliance with statewide 
planning goals.  LUBA concluded that decisions 
granting OMG permits are not land use decisions 
and not reviewable by LUBA. 
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3. Fence v. Jackson County, 29 Or LUBA 147 (1995) (Original LUBA decision)

Fence v. Jackson County, 135 Or App 574, 900 P2d 524 (1995) (remanding to 
LUBA)

Fence v. Jackson County, 30 Or LUBA 265 (1995) (remanding to County)

Petitioner, Director of the Executive Council and Peace Chief of the American Indian Cultural 
Center, challenged County’s enactment of OMG ordinance.  Both LUBA and Court of Appeals 
remanded some portions of ordinance.  

The portions of the LUBA decision that survived review include (1) counties may redefine 
mass gatherings to include gatherings of 500 or more people and may include set-up, take 
down and clean up after gatherings as part of the duration of the event; (2) counties may not 
require a gathering shorter than 120 hours comply with land use regulations; (3) counties may 
require a lead time prior to date of OMG to allow consideration of permit application; and (4) if 
gathering goes on for longer than 120 hours, county may require conditional use approval.

In addition, the Court of Appeals concluded that (1) even if OMG permit decision is not a land 
use decision, the adoption of OMG ordinance could be land use decision and reviewable by 
LUBA; (2) County may charge fees for services (such as charges by sheriff’s office) in addition 
to fee for processing application; (3) Counties must consider insurance requirements on a 
case by case basis (may not impose $1 million liability policy requirement on all gatherings); 
(4) ordinance may authorize sheriff to disperse gathering – not limited to pursuing injunction; 
and (5) LUBA should have addressed religious issues raised by petitioner.  

LUBA ultimately remanded religious issues with direction to County.
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4.Landsem Farm v. Marion County, 190 Or App 
120, 78 P3d 103 (2003); reviewing 44 Or LUBA
611 (2003).

Airport owner forced to go through conditional use permit process 
argued that it did not need land use permit to hold multiple small 
gatherings, so long as the total hours of all of the events did not 
exceed 120 hours in a three month period.  Court of Appeals 
affirmed LUBA in concluding that ORS 197.015(10)(d) “exempts 
from land use regulation” only one single gathering of the described 
size and duration within a three month period.

www.GSBLaw.com

5.Cookman v. Marion County, 190 Or App 395, 78 
P3d 1264 (2003); reviewing 44 Or LUBA 630 
(2003).

Bed & Breakfast owner wanted to host special events –
meetings, seminars, weddings, parties, etc . . .  LUBA and 
Court of Appeals rejected same argument as in Landsem
Farms. Also discussion of RLUIPA and some constitutional 
provisions in LUBA decision (Court of Appeals did not 
address the arguments in its opinion).

www.GSBLaw.com

6. Horning v. Washington County, 51 Or LUBA 303 (2006) 
see also Horning v. Washington County, Wash. Co. Cir. 
Ct Case No. C072595CV (2008).

LUBA opinion does not substantively address OMGs; 
however, circuit court decision concludes that, if a land use 
permit allows gatherings, no OMG permit required (see 
letter opinion and judgment in materials).
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Farm Stands

• Allowed outright under ORS 215.213(r) 
and 215.283(0)
– Allows sale farm crops, as well as incidental 

items and fee-based promotional activity

• Limited as follows:
– Structures must be designed and used for 

sale of farm crops or livestock
• No structures for residential use, or for banquets, 

public gatherings or public entertainment
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Farm Stands (continued)

• Farm Stand Limitations (continued)
– Income from retail incidental items and fe-

based promotional activity cannot be more 
than 25% of the farm stand’s income

• Uses that have been allowed:
– Weekly harvest fairs (concerts)

– Farm to plate dinners

– Corn mazes, etc . . .

• Upcoming LUBA Decision
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Conclusion

• How do I get a gathering on my farm?
– Land use approval (CA/FU, winery, home 

occupation, farm stand, Park, . . .)

– Outdoor mass gathering, extended gatherings 
and small gatherings

• Concerns:

– RLUIPA

– Family/Friends gatherings
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Please Contact Us With Questions

Jennifer Bragar
jbragar@gsblaw.com
503.553.3208

Bill Kabeiseman
billkab@gsblaw.com
503.553.3231


